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COURT CLARIFIES CREDITORS’ RIGHTS IN 
BANKRUPTCY 
 
IN THE MATTER OF THE REPRESENTATION OF THE 
VISCOUNT RE MRS AMY EN DÉSASTRE [2013] JRC193 
 

 
1. Jersey's Royal Court has recently clarified a number of issues which arise in the context of Jersey bankruptcy 

proceedings. 
 
2. In the matter of the Representation of the Viscount re Mrs Amy en désastre [2013] JRC193 the Court considered a 

number of objections made by the debtor and creditors to the adjudication of certain claims in the désastre. 
 
3. Désastre is the most common form of bankruptcy for individual debtors and is also the only direct route in Jersey by 

which a creditor can force a Jersey company into bankruptcy.  Désastre is a remedy available at the discretion of the 
Jersey Court.  The effect of such an order is that all the property and powers of the debtor vest in the Viscount.  The 
Viscount is the chief executive officer of the Jersey Court, and is responsible for carrying out the Court's orders. 

 
4. The Viscount is then obliged to administer the désastre by gathering in and realising the bankrupt's assets and 

distributing the proceeds in accordance with the legislation (principally the Bankruptcy (Désastre) (Jersey) Law 1990). 
 
5. As part of this process, creditors are required to submit claims in the désastre and to prove them at their own 

expense.  By so doing, creditors (and the debtor) are entitled to see and examine the proofs of other creditors at a 
time fixed by the Viscount in accordance with the Bankruptcy (Désastre) Rules 1991.  They may then lodge 
statements with the Viscount objecting to the claims of others, which statements are then served on the claiming 
creditor. 

 
6. The Viscount is able to admit or reject proofs of a debt in whole or in part.  He may also require further evidence in 

support of or in opposition to its admission. 
 
7. If the Viscount rejects a proof of debt in whole or in part the Viscount is obliged to serve notice of rejection on the 

person who provided the proof.  If he rejects a statement opposing admission of a debt in whole or in part he is also 
similarly obliged to serve notice of rejection on the person who provided that statement. 

 
8. Following the above exchanges, the legislation provides that if such a person is dissatisfied with the final decision of 

the Viscount and wants the decision reviewed by the Court he must request the Viscount to apply to the court for the 
court to review the decision. 

 
9. In the context of that legal framework the Jersey Court heard the application of the Viscount. 
 
10. The background to the bankruptcy concerned the breakdown of the relationship between the bankrupt and her three 

children, the bankrupt's partner and the children, and the bankrupt's former husband (now deceased) and the 
children.  Various proceedings between the bankrupt and the children pre-dated the désastre, including in relation to 
the alleged mismanagement by the bankrupt of the children's inheritance from their father.  During their minority, the 
children's inheritance was held in discrete tutelles.  A tutelle is a court-ordered procedure in which the Court appoints 
seven individuals (usually comprised of family members) to manage the inherited property on the minor's behalf. 

 
11. In the bankruptcy the children each lodged claims for losses flowing from their mother's mismanagement, and for 

their own legal costs.  Sinels and Viberts, who had previously acted for Mrs Amy, also lodged claims in respect of 
their legal fees. 
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12. The Viscount adjudicated downwards the children's claims, including their claims for payment of their legal fees.  He 

also adjudicated downwards the legal fees of Sinels and Viberts.  The legal fees were all adjudicated on the same 
basis.  The children objected to the Viscount's adjudications, as did their mother, albeit on different bases.  Viberts 
also made certain submissions in relation to the process. 

 
13. As regards the assets, there was a significant shortfall and no liquidity.  However, potential assets included the 

bankrupt's life interest in part of the former family home, together with alleged claims for negligence against certain of 
the lawyers for the tutelles and against the bankrupt's own previous lawyers (including Sinels and Viberts). 

 
14. The first question raised by Viberts was whether a change in the legislation had brought about a wholesale change in 

the way in which the Court should consider challenges to the adjudications of the Viscount. 
 
15. Viberts contended that the provision in the legislation which required the Viscount to ask the court "to review the 

decision" meant that any decision of the Viscount was merely subject to judicial review in the narrow sense of a 
judicial review of an administrative act.  In other words, it could only be reviewed on the ground of illegality, 
irrationality or some procedural impropriety, and the Court was not free to substitute its own discretion in place of that 
of the Viscount.   

 
16. Viberts contended that since the adjudications could not be challenged on that narrow basis, then the decision of the 

Viscount to allow Viberts' claim in the adjudicated amount could not be challenged, and the Viscount had effectively 
decided not to pursue any claims against the bankrupt's previous lawyers. 

 
17. The Viscount's lawyers contended that the nature of the Court's investigation into such adjudications was that of an 

appeal and not judicial review.  Consequently, the Court had a free discretion to exercise when questions arising out 
of the Viscount's administration of a bankrupt estate are referred to the Court.  The Court agreed with this analysis. 

 
18. The Court considered the children's appeal against the Viscount's downward adjudication of their claims.  In short, 

the Court rejected the children's appeal against the Viscount's adjudications, because it said that the burden of proof 
lay on the parties objecting the adjudications to establish their position and to show that the Viscount's approach had 
been unreasonable.  They had not been able to do so. 

 
19. As regards the alleged claims against the bankrupt's previous lawyers and certain lawyers for the tutelles, the Court 

endorsed what it described as the "appropriate practical" approach of the Viscount not to pursue such claims, given 
that there was no money to do so. 

 
20. Similarly, it found that for the Viscount to have denied in total the claims of Viberts and Sinels and to himself have 

brought a claim for negligent advice would have been irresponsible; it would have required an investment of funds 
which was simply not available to him and could potentially have left the taxpayer to fund the legal bills. 

 
21. The Court in the context of the application heard a representation in respect of the realisation of the bankrupt's life 

interest in part of the former family home.  The children submitted that this was an asset capable of being realised in 
a désastre. 

 
22. However, some doubt was raised as to the authority to realise such a life interest against the wishes of the bankrupt.  

Certainly, some difficult practical issues would arise, for example, the bankrupt's refusal to disclose medical records 
might severely impact the reliability of any valuation. 

 
23. Without revealing full reasons, but in the context of expressing its frustration at the way in which the warring parties 

had conducted themselves, the Court gave the Viscount a clear direction that he should proceed to realise the 
remaining assets, but expressly that he should not seek to realise the bankrupt's life interest, and following the usual 
formalities there should then be an application to the Court in connection with the early discharge of the bankruptcy. 

 
24. The significance of this pronouncement is that either such a life interest does not fall within the definition of property 

contained in Article 8 of the legislation or that the Viscount is not obliged to realise particular types of property that 
vest in him. 
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25. Although there is no express obligation on the Viscount in the legislation to realise all property that vests in him, the 
better view seems to be that such a life interest would not vest in the Viscount in the first place.  This would be 
consistent with the argument which has been made elsewhere in respect of certain other rights which can potentially 
be viewed as wholly personal to the debtor, such as a personal injury claim for damages for pain or suffering. 

 
26. The key points to take from the decision appear to be as follows.  First that the right to challenge an adjudication of a 

claim made by the Viscount in a désastre is a broad one and the Court has full discretion to interfere with the 
Viscount's adjudication, not limited in the same way as, for example, judicial review. 

 
27. Second, that the party challenging the Viscount's adjudication will nevertheless have to demonstrate to the 

satisfaction of the Court why it is wrong, and unless it can do so the Viscount's adjudication will stand. 
 
28. Third, where the Viscount takes a pragmatic approach to the adjudication of claims, either by using a "broad brush" 

calculation or by deciding not to pursue particular avenues of enquiry, particularly where the costs of doing so would 
be disproportionate to the level of assets available to meet claims, there is no reason to suppose that the Court will 
not endorse such an approach. 

 
29. Fourth, the court will adopt a purposive and practical view of the legislation (e.g. in respect of the life interest), 

particularly where to do otherwise would unnecessarily prolong the proceedings or render them even more complex. 
 
 
 
David Wilson (Advocate) and Ed Shorrock of Baker & Partners acted on behalf of the Viscount. 
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