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Limitation period for breach of fiduciary duty – 3 years 
or 10? 

 
 

1. It has never been clearly decided what limitation
1
 period applies in Jersey to a claim alleging breach of 

fiduciary duty against a company director or other fiduciary. There have been judgments pointing in 
different directions. Some suggested it was 10 years; others more recently have inclined towards 3 years.  

 
2. A new judgment of the Royal Court may point the way to a resolution. The recent judgment of the Master 

in CMC Holdings Ltd and another v Forster, RBC Trust Company (International) Ltd and another
2
  

supports the 3 year period for non-fraudulent breaches of fiduciary duty. It does this by applying Article 57 
of the Trusts (Jersey) Law 1984.  

 

Jersey Limitation Periods 
 

3. The customary law limitation period for personal actions involving property other than land (actions 
personnelles mobilieres) is 10 years, unless statute provides for a different period or unless the court 
concludes that by analogy with a different cause of action a different period should be applied. This was 
established in In re Esteem Settlement

3
 when the Royal Court said (at para 257):- 

 
“We think that the time has come to hold that the 10-year period referred to by Le Geyt is a general 
period which should be taken to apply to all personal actions and all actions concerning movables, save 
to the extent that they have already been held to be subject to a different period, e.g. tort, actions 
concerning estates etc., or that some other period is, by analogy, clearly more applicable.” 
 

4. In cases of breach of contract there is no doubt that the period is 10 years at customary law. In tort 
claims, the period is 3 years.

4
 

 

Limitation period for breach of trust 
 

5. In breach of trust claims there are two possible limitation periods. Under Article 57(1) of the Trusts 
(Jersey) Law 1984 ("TJL"), two types of claim against a trustee have no limitation period, namely those: 
 
(a)     in respect of any fraud to which the trustee was a party or to which the trustee was privy; or 
 
(b)     to recover from the trustee trust property – 
 

(i) in the trustee’s possession, 
(ii) under the trustee’s control, or 
(iii) previously received by the trustee and converted to the trustee’s use. 

 
 

                                                 
1
   In this article I will refer to "limitation" rather than "prescription". In Jersey statutes and judgments both terms are used, and 

while there may be a conceptual difference between them it is not thought necessary to explore that here. The CMC judgment 
which features in this article refers to limitation throughout. 
2
 [2016] JRC 149 

3
 [2002] JLR 53 

4
 Article 2, Law Reform (Miscellaneous Provisions) (Jersey) Law 1960 

 

 



           
 

 

2/6 - www.bakerandpartners.com 

 

A full list of Partners, Associates and Consultants can be viewed on our website. 

 

6. As for other claims, Article 57(2) provides that:  
 
the period within which an action founded on breach of trust may be brought against a trustee by a 
beneficiary is 3 years from – 
 
(a)     the date of delivery of the final accounts to the beneficiary; or 
(b)     the date on which the beneficiary first has knowledge of the breach of trust, whichever is earlier.  
 

7. This 3 year period under Article 57(2) is subject to a longstop period of 21 years, by virtue of Article 
57(3C):  
 
Where paragraph (1) does not apply, no action founded on breach of trust may in any event be brought 
against a trustee by any person after the expiry of the period of 21 years following the occurrence of the 
breach. 
 

8. This prevents claims being brought more than 21 years from the breach, regardless of the date when the 
plaintiff had knowledge of the breach (as to which see below). The longstop period does not, however, 
apply to cases covered by Article 57(1), i.e. those involving fraud or the recovery of trust property. 

 
 

Date of knowledge 

 
9. Article 57(2)(b) TJL provides a "date of knowledge" provision which is not on its face identical to the 

customary law principle of "empêchement de fait". Under empêchement, time does not run while a 
plaintiff lacks sufficient knowledge for it to be practically possible to bring a claim, but only if it is 
objectively reasonable to remain ignorant, i.e. if the plaintiff has made such inquiries as a reasonably 
diligent person in his position would make.

5
 The wording of Article 57(2)(b) TJL, by contrast, simply refers 

to the date when the plaintiff first had knowledge of the breach of trust, and does not require it to be 
objectively reasonable for the plaintiff not to have obtained the necessary knowledge sooner.  
 

10. In West v Lazard Brothers Jersey Limited
6
, the Royal Court held that knowledge for Article 57(2)(b) 

means “knowledge that … would have led a reasonable man to the inevitable conclusion that a breach of 
trust had actually occurred.”  
 

11. It appears, then, that Article 57(2)(b) is more generous to plaintiffs than the objective customary law test, 
as it places no burden on the plaintiff to make reasonable inquiries once on notice of the possibility of a 
claim. It suspends time from running until the plaintiff had sufficient knowledge for a reasonable man to 
conclude that a breach had occurred, rather than only until he ought to have had that knowledge had he 
been reasonably diligent. If this distinction is real, it could be crucial in some cases. 

 
 

Royal Court decisions, 2005 to 2016 
 

12. The Royal Court has over the last decade or so expressed differing views as to the applicability of Article 
57 TJL to claims against fiduciaries such as directors, who are not express trustees, i.e. not formally 
constituted as trustees of an express trust. 
 

                                                 
5
 Public Services Committee v Maynard [1996] JLR 343; Boyd v Pickersgill and Le Cornu [1999] JLR 284 

6
 [1993] JLR 165, 293 
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13. It considered the limitation period for company directors in In the Matter of Northwind Yachts Limited
7
. In 

cautious obiter comments, which did not follow full argument, it suggested that the period would probably 
be 10 years. In doing so the court declined to follow the approach taken in England and Wales in 
Gwembe Valley Dev. Co. Ltd v Koshi (No 3)

8
, in which the Court of Appeal had decided that the limitation 

period for breach of fiduciary duty claims should be that applicable to breach of trust claims in England, 
i.e. 6 years, under s.21 of the Limitation Act 1980.  
 

14. The reasoning in Gwembe was that a director was a constructive trustee of company property, and thus 
was a trustee for the purpose of the Limitation Act; or alternatively that the fiduciary duty was analogous 
to that of a trustee so it was appropriate to apply the same period. This only applied, however, in cases 
where the breach by the director was properly to be described as a breach of his fiduciary duty, rather 
than of other duties owed, for example in tort or contract. 

 
15. Examples of truly fiduciary duties would be the duties of loyalty and good faith to the company, not to 

place himself in a position of conflict of interest with the company, not to profit secretly from his fiduciary 
position, and not to act for his own benefit or that of a third party without the informed consent of the 
company. 

 
16. The Royal Court in Northwind, however, expressed the view that Article 57 TJL concerned “conventional 

trustees”, not directors of companies. It did not hear argument about whether the TJL 3 year period 
should be applied by analogy, but it concluded by referring to practical difficulties if the 3 year period 
applied: 
 

"Some breaches of a director’s duty will be a breach of contract and others will be a breach of his 
fiduciary duty in the special sense described. If Mr. Renouf is right, the former will have a 10-year 
prescriptive period, whereas the latter will have a 3-year prescriptive period. This does not seem very 
logical or convenient as there will then be endless argument as to whether a particular breach falls within 
one category or the other. For these reasons, we incline to the view—but, as we say, we make no 
decision because it is not necessary—that, as set out in Esteem, the 10-year period should apply to all 
breaches of duty by a director, whether being described as breaches of contract or breaches of fiduciary 
duty." 
 

17. In Alhamrani v Alhamrani
9
, the Royal Court again indicated obiter that a 10 year period would "probably" 

apply to all personal claims against company directors, including breach of fiduciary duty. 
 

18. In a subsequent judgment, however, the Royal Court approved the treatment of company directors as 
trustees, and did so in a case relating to limitation and Article 57 TJL. In Bagus Investments v Kastening

10
 

the Court considered and approved authorities for the proposition that the English equivalent of Article 57 
TJL, s21 Limitation Act 1980, applies to "category 1" constructive trustees, including company directors.  
 

19. "Category 1" constructive trustees are those who hold or deal with property on behalf of another, in a 
fiduciary capacity. The fiduciary relationship exists independently of any fault or breach. The Royal Court 
in Bagus quoted approvingly Lord Hoffman’s description in Peconic Ind. Dev. Ltd. v. Lau Kwok Fai

11
 of 

this category as:  
 

 

                                                 
7
 [2005] JLR 137 

8
 [2004] 1 BCLC 131 

9
 [2007] JLR 44 

10
 [2010] JLR 364 

11
 (2009) 11 ITELR 844 
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“persons who, without any express trust, have assumed fiduciary obligations in relation to the trust 
property; for example as purchaser on behalf of another, trustee de son tort, company director or agent 
holding the property for a trustee. I shall call them fiduciaries. They are treated in the same way as 
express trustees …” [my emphasis]. 
 

20. "Category 2" constructive trustees are those who had no pre-existing fiduciary status but who, owing to 
their unconscionable conduct, are deemed to be subject to a trust in favour of the victim and are 
personally liable as if they were a trustee, though they are not trustees at all.  
 

21. This distinction had been identified in English decisions going back many decades, notably in the 
judgment of Millett LJ in Paragon Finance v Thackerar

12
 [1998] when he stated in respect of "category 1" 

constructive trustees: 
 

"In the first class of case, however, the constructive trustee really is a trustee. He does not receive the 
trust property in his own right but by a transaction by which both parties intend to create a trust from the 
outset and which is not impugned by the plaintiff." [my emphasis] 
 

22. The court ruled in Bagus that knowing recipients of property obtained by fraud or other unconscionable 
means are "category 2" constructive trustees, not trustees, and that claims against them are therefore not 
imprescriptible by virtue of Article 57(1) TJL.  

 
23. By approving the Peconic formulation above, the court appears in Bagus to have at least impliedly 

accepted the proposition that company directors and other fiduciaries are "category 1" constructive 
trustees, and that they are to be treated in the same way as trustees for limitation purposes. It would 
seem to follow that, contrary to the obiter suggestions in Northwind and Alhamrani, the limitation periods 
for company directors acting in breach of fiduciary duty should be those set out in Article 57(1) and (2) 
TJL, i.e. no limitation for fraud and 3 years for non-fraudulent breach; but until recently the Court has not 
expressly made that link.  

 
24. In Nolan v Minerva Trust Company Ltd

13
 the Royal Court considered the limitation period for dishonest 

assistance in a breach of trust.  The Court was faced with a choice between no limitation period under 
Article 57(1); the 10 year customary law default period; and (by analogy) the 3 year period applicable to 
torts. The Court followed Bagus – and the subsequent UK Supreme Court decision in Williams v Central 
Bank of Nigeria

14
 - in holding that dishonest assisters were not "category 1" fiduciaries but "category 2" 

constructive trustees, so Article 57(1) did not apply and there was a limitation period. It then decided that 
dishonest assistance was analogous to economic torts, such as deceit or knowing inducement to breach 
a contract. It therefore held that the limitation period for dishonest assistance in Jersey was 3 years.  

 
25. More recently, in MacFirbhisigh v C.I. Trustees

15
 the Royal Court held that the 3 year period applied in a 

case in which the pleaded causes of action included breach of fiduciary duty. This case did not involve 
company directors, or anyone in a formal fiduciary role. The claim was in essence that the defendants 
had assumed a fiduciary obligation when advising the plaintiffs on financial matters. The court held that 
this was analogous to the tortious duty in negligent misstatement claims, and thus that by analogy it was 
right to apply the 3 year period applicable to tort claims. The court noted that the duty referred to in 
Northwind was different. 

 
 

                                                 
12

 [1999] 1 All E R 400 
13

 [2014] 2 JLR 117 
14

 [2014] UKSC 10 
15

 [2015] JRC 233 
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26. Thus it might be said that by this year the wind was blowing in the direction of a 3 year period rather than 
10, though the position was far from settled. 

 
27. The latest word is that of Master Thompson in CMC v Forster

16
. In the course of a judgment as to 

whether a preliminary issue should be heard on questions of limitation, the Master considered some of 
the arguments which it was contended should be decided at such a hearing.  
 

28. The Plaintiffs were Kenyan companies of which the first defendant had been a director. It was alleged 
that he had breached his fiduciary duties to the plaintiffs, causing loss, by participating in a fraudulent 
scheme going back to the 1970s to divert monies that were due to the plaintiffs to secret bank accounts in 
Jersey. The case was pleaded against the first defendant both as a breach of fiduciary duty and as a 
breach of trust, on the basis that he was a "category 1" constructive trustee.  

 
29. It was suggested on behalf of the First Defendant director that claims against him would be subject to the 

21 year longstop period in Article 57(3C) TJL. The second and third Defendants, accused of dishonestly 
assisting in such breaches, contended that they should be in a better position than the first defendant 
from a limitation standpoint.

17
  

  
30. The Master adopted the approach that a claim against a company director for breach of fiduciary duty is a 

claim against a "category 1" constructive trustee and that therefore, as a matter of Jersey law, the 
provisions of Article 57 TJL apply. He thus concluded that the claims against the first defendant were 
imprescriptible, as they alleged fraud; and that the claims against the second and third defendants, the 
alleged dishonest assisters, were prescribed after three years from the date when the plaintiffs had 
sufficient information for it to be proper to plead the dishonesty claim, following Nolan v Minerva. He 
rejected the suggestion that there was a distinction between dishonesty and fraud for the purposes of 
Article 57(1). 

 
31. This conclusion is also obiter, as the Master was not required to reach a concluded view on these matters 

in deciding whether or not to order the trial of a preliminary issue. Yet it is the first time that the Royal 
Court has expressly applied the Peconic treatment of fiduciaries as trustees to Article 57 TJL, so as to 
conclude that the limitation period for breach of fiduciary duty claims against company directors and other 
"category 1" constructive trustees is governed by Article 57 rather than by the customary law. 

 
32. It remains to be seen whether further decisions confirm a trend in favour of the 3 year limitation period 

over the 10 year period.  
 
33. If the approach taken in CMC v Forster is confirmed then defendants to dishonest assistance claims are 

in a better limitation position than the dishonest fiduciary whose breach they are said to have assisted, as 
they benefit from a 3 year limitation period (subject to empêchement) whereas the trustee cannot rely on 
any limitation period. 

 
 
 
 

                                                 
16

 [2016] JRC 149 
17

 See Williams v Central Bank of Nigeria [2014] UKSC 10 per Lord Neuberger at para 118: placing category 2 constructive 

trustees in a better position than the defaulting trustee is "plainly justifiable, as defaulting trustees have pre-existing fiduciary 

duties to claimants which dishonest assisters and knowing recipients do not." 
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34. In the theoretically conceivable situation in which the fiduciary was not said to be dishonest but those who 
assisted him were, both would be able to rely on a three year period. However different approaches might 
be taken to the impact of the plaintiff's knowledge. The fiduciary would rely on Article 57(2)(b), which 
refers purely to date of knowledge, while the assisters would rely on customary law empêchement, which 
is arguably less favourable to plaintiffs as it imposes an objective test as to when the plaintiffs should 
have had sufficient knowledge. Thus the assisters might still be in a slightly better position than the 
fiduciary, even though they are accused of dishonesty and he is not. 
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