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Introduction

The Cayman Islands is a major offshore .nancial centreq As of the .rst u2arter of 060,w 
there 3ere over p6w666 m2t2al f2nds and (rivate f2nds registered in the Cayman Islands 
bthe majority of 3hichw save for maintaining a registered o5ce 3ithin the j2risdiction as 
reu2ired )y the Com(anies Act b060- Revision' bthe Com(anies Act'w cond2ct )2siness 
else3here'q[1] The j2risdiction is the n2m)er one domicile for hedge f2nds and the 
secondzlargest j2risdiction for ca(tive ins2ranceq[2] The Cayman Islands is also a leader 
in the digital asset s(acew and it is home to more than half of the 3orldDs cry(to hedge 
f2nds and some of the largest b)y treas2ry siOe' decentralised a2tonomo2s organisations 
bWAxs'q[3] Lhile the Cayman IslandsD .nancial services ind2stry (lays a signi.cant role in 
the glo)al economy begw )eca2se of taM ne2trality'w it is 2ns2r(rising that Cayman IslandsD 
cor(orate str2ct2res have )een 2sed for nefario2s (2r(oses and have feat2red in some of 
the most notorio2s international fra2d scandals s2ch as the BS1I’ bBernie 1adoff'w AHAB 
v Saad and the E1WB fra2d scandalsq

The Cayman IslandsV j2diciary and legal (rofession are 3ell eu2i((ed and eM(erienced in all 
matters concerning m2ltizj2risdictional fra2d dis(2tesq The Cayman IslandsD legal system 
is )ased on the "nglish common la3 and stat2teq Thereforew case la3 from "ngland and 
vario2s Common3ealth j2risdictions is (ers2asiveq

Lhile the j2risdiction is often seen )y o2tsiders as )eing shro2ded in secrecyw the reality is 
that there is (2)licly availa)le information that co2ld )e 2sef2l in facilitating the recovery of 
assetsq This incl2des the identities of the directors of a com(anyw land registry recordsw the 
aircraft registry and vessel transcri(ts for maritime vessels registered in the j2risdictionq 
9ictims of 3rongdoing 3ill have reco2rse thro2gh the co2rts of the Cayman Islands 
bthe Cayman Co2rt'[4] to assist 3ith asset recovery effortsw incl2dingw )2t not limited tow 
freeOing orders and disclos2re ordersq The Cayman Co2rt has recently con.rmed that 
there is a strong (2)lic interest in allo3ing victims of fra2d to vindicate their rights and 
to deter the 2se of Cayman IslandsD cor(orate str2ct2res and (rofessionals to facilitate 
the commission of fra2dq[5] The Cayman Co2rt 3ill also constr2e legislation and r2les in 
a manner to avoid denying or im(airing a litigantVs right of access to j2stice and to avoid 
conFicting 3ith the Grecognised (2)lic interest in (rotecting the re(2tation of the Cayman 
Islands as a 3ellzreg2lated .nancial centreGq[6]

Year in review

As of Wecem)er 060-w there 3ere pJ- .lings in the 7inancial ’ervices Wivision b7’W' of the 
:rand Co2rt of the Cayman Islandsq 

In A(ril 060-w Phase T3o of the 9irt2al Asset ’ervice Providers b9A’Ps' legislative 
frame3ork came into effect and (rovides more reg2latory clarity 3ith res(ect to entities 
already licensed 2nder other reg2latory regimes in the Cayman Islandsq Lhere the virt2al 
asset services offered )y those entities does not alter the sco(e of the reg2lated activities 
already )eing 2ndertaken )y themw those entities may no3 a((ly for a 3aiver 2nder the 
ne3 amendmentsq
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The amendments also im(ose enhanced o)ligations on all  9A’Ps that  o(erate a 
virt2al asset trading (latform or (rovide virt2al asset c2stodyq This incl2des introd2cing 
mandatory licensing reu2irements 3ith res(ect to )oth ty(es of service (rovidersw stronger 
(r2dential standards and reu2iring that )oth ty(es of 9A’Ps have at least three directorsq

Changes 3ith res(ect to the Proceeds of Crime Act also came into force on 0 ;an2ary 060- 
concerning the Wefence Against 1oney Sa2ndering regime bWA1S'w 3hich no3 reu2ires 
that if a transaction is ongoingw a WA1S ’2s(icio2s Activity Re(ort m2st )e s2)mitted 
to the Cayman Islands 7inancial Re(orting A2thority b7RA' and eM(licit consent m2st )e 
o)tained from the 7RA )efore a transaction can (roceedq

Legal rights and remedies

Civil and criminal remedies

Civil remedies

The Cayman Co2rt ro2tinely deals 3ith com(leM and m2ltizj2risdictional mattersq The time 
frame for each case de(ends on the com(leMity of the matterw the co2rtVs availa)ility 
and the level of o((ositionq The AHAB v Saad litigationw 3hich commenced in 066Jw 3as 
the largest matter litigated in the Cayman Islands and 3as )ased on claims of fra2dw 
cons(iracyw dishonest assistance and kno3ing recei(tq The trial lasted more than E06 days 
over the co2rse of more than one year and res2lted in a Ewp66z(age j2dgmentq The matter 
3as a((ealed to the Cayman Islands Co2rt of A((eal bCICA'w and 3as heard )et3een 0E 
1ay 06EJ and 06 ;2ne 06EJw res2lting in a 04,z(age a((eal j2dgment released a)o2t t3o 
and a half years later in Wecem)er 060Eq

Breach of tr2st

A (erson in a (osition of tr2st ba tr2stee' o3es .d2ciary and other d2ties to a (erson for 
3hose )ene.t the tr2stee holds the (ro(erty ba )ene.ciary'q A tr2stee m2stU

Eq act )ona .de 3hen dealing 3ith the tr2stK

0q take ste(s to (reserve and (rotect the assets of the tr2st and eMercise care and skill 
in administering the tr2stK

pq make investment decisions as a (r2dent (erson 3o2ld for another (erson to 3hom 
they are morally o)ligatedK

/q forego any (ro.t from the tr2stK and

-q avoid conFicts of interest 3ith the tr2stq

A )reach of tr2st may lead to a claim for restit2tion or monetary com(ensationq A claim 
for deceit may also give rise to a )reach of tr2stq
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Sia)ility for having assisted in a )reach of tr2st is not restricted to the (erson 3hose )reach 
of tr2st or .d2ciary d2ty ca2ses the original diversion of money or 3ho assisted 3ith 
the original )reach )2t eMtends to everyone 3ho conscio2sly assisted in the contin2ing 
diversion of the moneyq The Cayman Co2rt 3ill likely consider the state of mind in cases 
3here there has )een a )reach of .d2ciary d2ty and the defendant has received the 
(roceeds of fra2dq The state of mind of a com(any that has received the (roceeds of fra2d 
is determined )y 3hether the (erson 3ho 3as the directing mind begw a director' and 3ill of 
the com(any kne3 that the f2nds received 3ere the (roceeds of fra2dq The attri)2tion of 
the state of mind of a director to the com(any de(ends on the nat2re and fact2al conteMt 
of the claim in u2estionq

Breach of .d2ciary d2ty

7id2ciary and other d2ties are not codi.ed in the Cayman Islands )2t derive from "nglish 
common la3q

Wirectors b3hether de j2rew de factow shado3w nomineew eMec2tive or nonzeMec2tive' o3e 
.d2ciary d2ties band nonz.d2ciary onesw s2ch as the d2ty of carew skill and diligence' to 
the com(any to 3hich they are a((ointedq These .d2ciary d2ties incl2de toU

Eq act )ona .de bloyallyw honestly and in good faith in 3hat they consider to )e in the 
)est interests of the com(any'K

0q act for the (ro(er (2r(ose of the com(any and not for some (ersonal or collateralw 
or some other im(ro(er (2r(oseK

pq have 2nfettered discretion in the f2t2re eMercise of their (o3ersK and

/q avoid conFicts of interest )et3een their d2ty to the com(any and their (ersonal 
interests or d2ty o3ed to another (ersonq

The elements of a claim for )reach of .d2ciary d2ty incl2deU

Eq a d2ty m2st )e o3edK

0q there 3as a )reach of that d2tyK and

pq damages or loss 3ere ca2sed )y the )reachq

The tr2stee of a tr2st also o3es .d2ciary d2ties to the tr2stq Among other things blike a 
director of a com(any'w a tr2stee m2st act )ona .dew in the )est interests of the tr2stw 
and 3ith 2nfettered discretionK and m2st eMercise care and skill in their j2dgmentw and 
act in good faith 3hen dealing 3ith the tr2stq The general (artner of an eMem(ted limited 
(artnershi( b"SP' o3es a d2ty of loyalty and good faith to act in the )est interests of the 
"SP and its limited (artnersq An agent also o3es a .d2ciary d2ty to their (rinci(al )eca2se 
the relationshi( is one of tr2st and con.denceq

Lhen .d2ciaries mis2se their (o3ersw the claim for )reach of d2ty )elongs to those 3hom 
they o3e their .d2ciary d2ties begw to the com(any in the case of a directorw and to the 
)ene.ciariesw in res(ect of a tr2stee'q The com(any may s2e a director for )reach of d2ty )y 
the director for 3rong done to the com(anyq Litho2t an action )y the com(any against the 
directorw a shareholder of the com(any may )ring a derivative action against the director 
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on )ehalf of the com(any and in the com(anyVs nameq In the case of a tr2steew )eca2se 
contracts are made in the tr2steeVs namew not the tr2stVsw a thirdz(arty 3ith 3hom a tr2stee 
has contracted 3ith in relation to the tr2st may )e a)le to make a claim against the tr2stee 
(ersonallyq It 3as also determined )y CICA in 060p for the .rst timew that a limited (artner 
of a Cayman Islands "SP can )ring a derivative claim for and on )ehalf of the "SP (2rs2ant 
to section ppbp' of the "Mem(ted Simited Partnershi( Act b060- Revision'q[7] The test for 
a limited (artner to )ring a derivative claim 3as clari.ed )y the ;2dicial Committee of the 
Privy Co2ncil in 060/q[8]

Personal claims

If it is alleged that a third (arty received money or assets that re(resent the (roceeds of 
misa((ro(riated f2ndsw a claimant may )ring a (ro(rietary claim as 3ell as a (ersonal 
claimw s2ch as a claim for 2nj2st enrichmentw dishonest assistance or 2nla3f2l means 
cons(iracyw against the third (artyq A s2ccessf2l claim may res2lt in an a3ard for damages 
or eu2ita)le com(ensationq In a liu2idationw the claim 3o2ld rank pari passu 3ith other 
2nsec2red creditors of the relevant res(ondent in res(ect of any s2ch damages or 
com(ensationq[9]

•nj2st enrichment

At common la3w a claimant has a right to restit2tion against a defendant 3here it can )e 
sho3n thatU

Eq the defendant 3as enrichedK

0q the defendantVs enrichment 3as at the claimantVs eM(enseK

pq the enrichment 3as 2nj2stK and

/q there are no availa)le defencesq[10]

A claim for restit2tion for 2nj2st enrichment seeks to restore (arties to the (osition they 
3ere in )efore the defendant 3as enrichedq

•nla3f2l means cons(iracy

A claimant may )e a)le to )ring a cons(iracy claim if they have s2ffered conseu2ential loss 
or damage )y the 2nla3f2l action bor la3f2l action 3ith 2nla3f2l means' of t3o or more 
(ersons com)ined to act in an 2nla3f2l mannerq[11]

Wishonest assistance

A (ro(rietary claim may )e )ro2ght against a third (artyw 3here the claimantVs (ro(erty is 
misa((ro(riated in )reach of a .d2ciary d2ty o3ed to the claimantq[12] A claimant may 
)ring a claim for dishonest assistance if it can )e sho3n thatU

Eq the claimant 3as o3ed a .d2ciary d2ty )2t the (erson 3ho o3ed the .d2ciary d2ty 
)reached that .d2ciary d2tyK and
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0q the third (arty ind2cedw or assistedw the )reach of a .d2ciary d2ty and did so 
dishonestlyq

The claimant m2st also sho3 that )y receiving moniesw the third (arty 3as a3are of the 
misa((ro(riation at the time of assistanceq A mere recei(t of f2nds cannot constit2te 
GassistanceG for a claim of dishonest assistanceq It is immaterial that the third (arty 
received any of the misa((ro(riated f2nds in )reach of tr2st or a .d2ciary d2tyq

If the misa((ro(riated (ro(erty is tracea)le into the hands of a third (arty bother than 
a )ona .de (2rchaser for val2e'w the claimant may )ring a (ro(rietary claim to recover 
(ro(erty bor its tracea)le (roceeds' from the third (artyq[13]

Nno3ing recei(t

A claimant may also rely on the eu2ita)le remedy of kno3ing recei(t at common la3q

Lhere a third (arty receives (ro(erty 3ith the kno3ledge that the (ro(erty 3as transferred 
in )reach of tr2stw a d2ty is im(osed on the third (arty to treat the (ro(erty as tho2gh they 
are a tr2stee of the (ro(erty and to restore it to the tr2stq

The effect of a claim for kno3ing recei(t is to (revent a (arty from receiving and retaining 
(ro(ertyw for their o3n )ene.tw to 3hich they are not entitledw kno3ing that the transfer to 
them 3as of (ro(erty that )ene.cially )elonged to a third (arty or claimantq To esta)lish 
kno3ing recei(tw it m2st )e sho3n thatU

Eq there 3as a dis(osal of the claimantVs assets in )reach of a .d2ciary d2tyK

0q the defendant )ene.cially received the assets that are tracea)le to the claimantVs 
assetsK and

pq the defendant has kno3ledge that the assets they received are tracea)le to the 
)reach of a .d2ciary d2tyq[14]

Pro(rietary[tracing claims

In  some  casesw  misa((ro(riated  f2nds  are  f2nnelled  thro2gh  ela)orate  schemes 
to disg2ise fra2d2lent transactions and to o)str2ct tracingq  Lhen s2ch f2nds are 
misa((ro(riated in )reach of a .d2ciary d2tyw a claimant can )ring a (ro(rietary claim to 
recover their (ro(erty bor the tracea)le (roceeds' from the third (artyq[15]

7ra2d2lent dis(ositions

Lhere a victim of fra2d )elieves that a transaction 3as made at an 2nderval2e and 3ith 
an intent to defeat o)ligations o3ed to themw they may a((ly for an order to set aside 
the transaction 2nder the 7ra2d2lent Wis(ositions Act bEJJ, Revision'q ’ection / of the 
7ra2d2lent Wis(ositions Act (rovides that Gevery dis(osition of (ro(erty made 3ith an 
intent to defra2d and at an 2nderval2e shall )e voida)le at the instance of a creditor there)y 
(rej2dicedGq It is an essential element of s2ch a claim 2nder the 7ra2d2lent Wis(ositions 
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Act that the transaction 3as intended to defra2d the victimq A siMzyear limitation (eriod 
a((lies from the date of the relevant dis(ositionq[16]

Weceit

A claimant may seek damages in deceit against a defendantq In an action for deceitw the 
claimant m2st esta)lish thatU

Eq re(resentations 3ere made )y or on )ehalf of the defendantK

0q 3ith kno3ledge of the falsity of those re(resentations or recklessness as to their 
tr2th or falsityK

pq that the defendant intended the claimant to rely on those re(resentationsK and

/q the reliance )y the claimant on those re(resentations res2lted in loss and damage 
to the claimantq

7ra2d2lent misre(resentation

Lhere a (erson is ind2ced to enter into a contract on the reliance of an 2ntr2e statement 
that ca2ses the (erson to s2ffer lossw they may make a claim for misre(resentation at 
common la3q It m2st )e sho3n that a false statementw 3hether im(liedw )y 3ords or 
cond2ctw or )othw 3as made )y or on )ehalf of the defendant kno3ing that the statement 
3as false or reckless as to 3hether the statement 3as tr2e or falsew and the defendant 
intended for the claimant to rely on the false statementq Ind2cement occ2rs 3hen the 
(erson is Gmaterially inF2enced )y the misre(resentation merely in the sense that it had 
some im(act on his thinkingG or G3as actively (resent to his mindGq[17] Ind2cement is 
(res2med thereafterq[18]

In  generalw  there  are  t3o  ty(es  of  remedies  availa)le  to  a  victim  of  fra2d2lent 
misre(resentationU

Eq rescissionK and

0q damages bin contract or in tortw de(ending on the circ2mstances of the case'q

Wefences to fra2d claims

The res(ondent to a fra2d claim may resist those claims )y relying on one or more 
defencesq A ty(ical defence to a fra2d claim is the limitation (eriod for )ringing the claimq 
The Simitation Act bEJJ, Revision' descri)es the ordinary time limits for different classes 
of actionsq 7or eMam(lew an action )ased on a sim(le contract has a limitation (eriod of siM 
years from the date on 3hich the ca2se of action occ2rredK actions in tort have a siMzyear 
limitation (eriodK and actions to recover immova)le (ro(erty have a limitation (eriod of E0 
yearsq

There is no (eriod of limitation for actions )y a )ene.ciary 2nder a tr2st in res(ect of any 
fra2d or fra2d2lent )reach of tr2st to 3hich the tr2stee 3as a (arty or (rivy toK or to recover 
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from the tr2stee tr2st (ro(ertyw or the (roceeds of tr2st (ro(erty in the (ossession of the 
tr2stee or (revio2sly received )y the tr2stee and converted to their 2seq

Weceit claims m2st )e )ro2ght 3ithin siM years of the date the ca2se of action occ2rredq[19] 
In res(ect of actions )ased on fra2dw or deli)erate concealment of relevant facts 2(on 
3hich a claimant can rely or claims for relief from the conseu2ences of a mistakew the 
limitation (eriod 3ill not )egin to r2n 2ntil the a((licant has discovered or co2ld have 
reasona)ly discovered the fra2dw concealment or mistakeq[20]

The deli)erate commission of a )reach of d2ty in circ2mstances in 3hich it is 2nlikely to 
)e discovered for some time amo2nts to the deli)erate concealment of the facts involved 
in that )reach of d2tyq

The defence of illegality may a((ly in circ2mstances 3here the claim is fo2nded 2(on the 
claimantVs o3n criminal or immoral act begw fra2dw dishonesty or )reach of the la3' or 3here 
the claimant lacks clean hands and is disallo3ed from relying on eu2ita)le remediesq There 
are strong (2)lic (olicy gro2nds to ref2se the enforcement of an illegal arrangementq The 
Cayman Co2rt is likely to allo3 the defence if allo3ing the claim to (roceed 3o2ld conFict 
3ith (2)lic (olicy and ca2se damage to the integrity of the Cayman IslandsV legal systemq

Seizure and evidence

’ec2ring assets and (roceeds

There are a fe3 (roced2res that sho2ld )e considered 3here a (arty is seeking to seiOe or 
sec2re assets or the (roceeds of a fra2d in the Cayman Islandsq The conteMt and timing 
3ill likely determine the a((ro(riateness of the (roced2re 2ltimately 2tilisedq

The main fo2r (roced2res availa)le in the Cayman Islands )oth for domestic matters and 
to assist foreign (roceedings areU

Eq freeOing inj2nctions bMareva inj2nctions' and (ro(rietary inj2nctionsK

0q Anton Piller ordersK

pq a((ointment of (rovisional liu2idatorsK and

/q a((ointment of receiversq

7reeOing inj2nctions b1areva inj2nctions' and (ro(rietary inj2nctions

7reeOing inj2nctionsw Anton Piller orders and the a((ointment of receivers are considered 
draconian as they have the effect of freeOing all assets 2(on the order )eing made or 
com(elling the s2rrender of access to and control of (ro(ertyq Both the a((ointment of 
(rovisional liu2idators and the a((ointment of receivers are 2s2ally the (roced2res 2sed 
in an insolvency conteMtw )2t are (o3erf2l tools in com)ating fra2dw es(ecially if fra2d2lent 
activity is ongoingq
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Pro(rietary inj2nctions seek to (reserve assets that a claimant may have a legal or 
eu2ita)le claim againstq 7or that reasonw a claimant need not (rove a risk of dissi(ationq 
B2t a claimant m2st (rove the follo3ingU

Eq there is a serio2s iss2e to )e tried on the meritsK

0q the )alance of convenience favo2rs granting an inj2nctionK and

pq it is j2st and convenient to grant the inj2nctionq

7reeOing inj2nctions are designed to freeOe assetsw in effect sec2ring them from f2rther 
dissi(ation for a (eriod to )e determinedw (ending a f2rther orderw or often (ending the 
o2tcome of either foreign or domestic (roceedingsq Those seeking freeOing inj2nctions 
often also seek ancillary or s(eci.c disclos2re ordersq

An a((licant seeking to o)tain a Mareva inj2nction m2st esta)lish thatU

Eq they have a good arg2a)le case on the merits of their claimK

0q there is a real risk that any j2dgment 3o2ld go 2nsatis.ed )eca2se of dissi(ation 
of the assets )y the defendant 2nless the defendant is restrained )y the co2rt from 
dis(osing of the assetsK and

pq it 3o2ld )e j2st and convenient in all the circ2mstances to grant the freeOing orderqz
[21]

An a((licant is ty(ically reu2ired to give a crossz2ndertaking in damagesw and the Cayman 
Co2rt may order the forti.cation of the 2ndertakingq In this regardw the Cayman Co2rt 3ill 
consider 3here the (arties and assets are )ased )efore considering 3hether a (ayment 
into co2rt is reu2iredq

A (ro(rietary inj2nction and freeOing inj2nction can )oth )e o)tained 3ith 3orld3ide effectw 
and can )e o)tained )oth (rez and (ostzj2dgmentq[22] Lorld3ide inj2nctive relief may )e 
more readily availa)le in circ2mstances 3here the a((licant has (ro(rietary or tracing 
claimsw in com(arison to an a((licant seeking to enforce a monetary j2dgmentq[23]

It is also (ossi)le to seek Chabra relief against third (arties bnonzca2se of action (arties'q

Anton Piller orders

Anton Piller ordersw 3hich are availa)le in the Cayman Islandsw (ermit an a((licant to 
ins(ect a res(ondentVs (remises to facilitate a search and seiO2re of doc2ments or 
other itemsw or to o)tain information bco(y doc2ments or com(2ter hard drives'q Anton 
Piller orders are 2sed 3here there is a need to (reserve evidence that may )e at risk of 
destr2ctionq :iven the intr2sive nat2re of s2ch reliefw there is a heavy )2rden on an a((licant 
to esta)lishU

Eq an eMtremely strong (rima facie caseK

0q there is serio2s (otential or act2al damage to those a((lying for the reliefK and

pq the  evidence sho3s that  those against  3hom the  relief  is  so2ght  (ossess 
incriminating doc2ments or other evidence and that there is a real (ossi)ility or 
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clear likelihood that the doc2ments or other evidence may )e destroyed if the order 
is not grantedq[24]

A((ointment of (rovisional liu2idators

Provisional liu2idations are another (o3erf2l tool to com)at fra2d and assist in asset 
recovery effortsq A (rovisional liu2idator may )e a((ointed after the (resentation of a 
3indingz2( (etitionw )2t )efore a .nal 3indingz2( order is madeq A (rovisional liu2idatorVs 
(o3ers are set o2t in the a((ointment orderq In the conteMt of fra2dw a com(anyVs directors 
are likely to )e stri((ed of their (o3ersw and the (rovisional liu2idator 3o2ld )e given a 
f2ll set of (o3ers )y the Cayman Co2rt to take control of the com(anyq The Com(anies 
Linding •( R2les b060p Consolidation' xrder /w R2le Eb0' states that a com(any is entitled 
to fo2r daysV clear notice of an a((lication to a((oint a (rovisional liu2idator 2nder section 
E6/ of the Com(anies Actw 2nless eMce(tional circ2mstances j2stify the a((lication )eing 
made ex parteq 7or eMam(lew an a((licant may )e a)le to (roceed on an ex parte )asis 
3here (roviding notice 3o2ld ena)le the alleged 3rongdoers in control of assets to defeat 
the o)ject of the a((lications entirely or to some signi.cant eMtentw incl2dingU

Eq the dissi(ation and mis2se of assetsK

0q ina((ro(riate actions )y the com(anyVs (rinci(alsK and

pq the risk of destr2ction or fa)rication of doc2ments and recordsq

An a((licant m2st com(ly 3ith the d2ty to (rovide f2ll and frank disclos2req

•nder section E6/ of the Com(anies Actw a creditor or a contri)2tory bor in limited 
circ2mstancesw CI1A' may make an a((lication to a((oint a (rovisional liu2idator 3hereU

Eq there is a (rima facie case for making a 3indingz2( orderK and

0q the a((ointment is necessary to (reventU

] the dissi(ation or mis2se of a com(anyDs assetsK

] the o((ression of minority shareholdersK or

] mismanagement or miscond2ct on the (art of the com(anyDs directorsq

An a((licant m2st also esta)lish that they have standing as a creditor or contri)2tory 
to )ring the 3indingz2( (etition and a((lication for the a((ointment of a (rovisional 
liu2idatorq In the Cayman Islandsw standing as a creditor is u2ite )road and can incl2de 
conditional and contingent creditorsq[25]

To ens2re an a((ointment 3ill have effect o2tside the j2risdiction of the Cayman Islandsw 
the (rovisional liu2idator is likely to need to a((ly for recognition of their a((ointment 
in one or more foreign j2risdictionsq The (roced2ral ste(s for o)taining recognition 3ill 
de(end on the foreign j2risdictionw and consideration m2st al3ays )e given to this as(ect 
in advancew to ens2re that the desired effect of the a((ointment aligns strategicallyq

Receivershi(s
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A receiver may )e a((ointed 3ith res(ect to (roceedings )efore the Cayman Co2rt 2nder 
section EE of the :rand Co2rt Act bas revised'q[26] A receiver may also )e a((ointed for 
(roceedings that have already )een commenced or are to )e commenced o2tside of the 
Cayman Islands 3here the (roceedings are ca(a)le of giving rise to a j2dgment that is 
enforcea)le in the Cayman Islandsq[27]

The a((ointment of a receiver is ty(ically aimed at taking control of a com(anyVs assets 
2ntil the Cayman Co2rt has determined the matterw (reventing the dissi(ation of assetsq 
The Cayman Co2rt may also sanction the receiver to collect and deal 3ith certain assetsq 
This a((lication can )e made in (arallel 3ith a freeOing inj2nction 3here it is considered 
that the freeOing order may )e ins25cient to (revent the dissi(ation of assetsq

A receiver may )e a((ointed 3here the a((licant esta)lishesU

Eq a good arg2a)le case on the meritsK

0q a real risk of 2nj2sti.ed dissi(ationK and

pq it is j2st and convenient to grant the reu2ested reliefq

x5cial liu2idation

Another alternative is to (etition a com(any to )e 3o2nd 2( and a((oint o5cial liu2idatorsq 
This can )e )ased on insolvency gro2nds or on a j2st and eu2ita)le )asis bthe need for 
an investigation or the com(any 3as formed for fra2d2lent or illegal (2r(oses'q The need 
for an investigation is considered to )e a freezstanding )asis 2(on 3hich to 3ind 2( a 
com(any on j2st and eu2ita)le gro2nds in the Cayman Islandsq[28]

xnce a((ointedw o5cial liu2idators are em(o3ered to investigate the affairs of a com(any 
and have strong stat2tory tools toU

Eq com(el certain individ2als involved 3ith a com(any to (rovide a statement of 
affairsK

0q com(el Grelevant (ersonsG begw directorsw o5cers and service (roviders' to t2rn over 
(ro(erty to the o5cial liu2idator or to )e s2)jected to an oral or 3ritten eMaminationK 
and

pq seek an order com(elling any (erson holding (ro(erty or doc2ments )elonging to 
a com(any to t2rn the (ro(erty or doc2ments over to the o5cial liu2idatorq[29]

x)taining evidence

As for o)taining evidencew save as referred to already a)ovew there are f2rther o(tions 
incl2dingU

Eq Norwich Pharmacal ordersK

0q Bankers Trust ordersK

pq He3 R2le 4A (rezaction disclos2reK and
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/q letters rogatoryq

The relief bor com)inations of them' that 3o2ld )e the most a((ro(riate 3ill de(end on 
the s(eci.c circ2mstances of the matterq

Hor3ich Pharmacal orders

Norwich  Pharmacal orders  are  generally  made  (rezactionw  )2t  can  )e  made 
(ostzj2dgmentw[30] and are granted against third (arties 3ho .nd themselves innocently 
involved in a fra2d or some kind of 3rongdoingq The aim of this ty(e of relief is to o)tain 
disclos2re of doc2ments or information held )y that third (arty that may then )e 2sed in 
s2)seu2ent s2)stantive (roceedingsq

To o)tain this ty(e of reliefw an a((licant m2st demonstrate thatU

Eq a 3rong m2st have )een carried o2tw or arg2a)ly carried o2tw )y a 3rongdoerK

0q there m2st )e a need for an order to ena)le action to )e )ro2ght against the 
3rongdoerK and

pq the (erson against 3hom the order is so2ght m2st )eU

] miMed 2( in so far as to have facilitated the 3rongdoingK and

] a)le or likely to )e a)le to (rovide the information necessary to ena)le the 
2ltimate 3rongdoer to )e s2edq

In In the matter of AA v UU “060-” CI:C b7’W' /0w Na3aley ; fo2nd that the facilitation of 
3rongdoing is not reu2ired and that a res(ondent m2st have )een involved in or connected 
to the 3rongdoing in a 3ay that makes them more than a mere )ystanderq

’ealing and gagging orders are often so2ght )efore or along 3ith Norwich Pharmacal 
orders to (revent Gti((ing offG and to give an a((licant time to take necessary actions 
follo3ing the recei(t of the materials disclosed 2nder the Norwich Pharmacal orderq

In the Cayman Islandsw these ty(es of orders are often so2ght against a com(anyVs 
registered o5cew 3hich holds )ene.cial o3nershi(w Gkno3 yo2r c2stomerG records and 
other d2e diligence information that a Norwich Pharmacal order can seek to o)tainq

Bankers Tr2st orders

Bankers Trust [31]orders are aimed at thirdz(arty )anks and other organisations to o)tain 
disclos2re that 3ill assist in tracing and (reserving assetsq This relief is granted in 
eMce(tional circ2mstances 3hereU

Eq there are good gro2nds for concl2ding that the money or assets a)o2t 3hich the 
information is so2ght )elonged to the claimantK

0q there m2st )e a real (ros(ect that the information so2ght 3ill lead to the location 
or (reservation of the assetsK

pq
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the order sho2ldw so far as (ossi)lew )e directed at 2ncovering the (artic2lar 
assets that are to )e tracedw and sho2ld not )e 3ider than is necessary in the 
circ2mstancesK

/q the a((licantVs interests in o)taining the order m2st )e )alanced against the 
(ossi)le detriment to the res(ondent in com(lying 3ith the orderw incl2ding any 
infringementw or (otential infringementw of rights of (rivacy or con.dentialityK and

-q the a((licant m2st (rovide 2ndertakingsU

] to (ay the eM(enses of the res(ondent in com(lying 3ith the orderK

] to com(ensate the res(ondent in damages bsho2ld loss )e s2ffered as a 
res2lt of the order'K and

] to 2se only the doc2ments or information o)tained to trace the assets or their 
(roceedsq[32]

He3 R2le 4A disclos2re

In early 060,w the ne3 R2le 4A 3as introd2ced into xrder 0/ of the :rand Co2rt R2les 
(roviding t3o additional mechanisms )y 3hich to gain evidenceU

Eq (rezaction disclos2re against a likely defendant in f2t2re :rand Co2rt (roceedingsK 
and

0q interloc2tory nonz(arty disclos2re once :rand Co2rt (roceedings have )een 
commencedq

The ne3 R2le 4A disclos2re has )een introd2ced to .ll the ga( in the (revio2sly availa)le 
(o3ers of the :rand Co2rtw namely Norwich Pharmacal orders and Bankers Trusts orders 
disc2ssed a)oveq It (rovides a streamlined mechanism to o)tain eMisting bor (revio2sly 
held' doc2ments onlyq It  is not designed to com(el narrative eM(lanations akin to 
de(osition testimonyq A((licants m2st )e a)le to s(ecify or descri)e the doc2ments 
reu2ested s2ch as to avoid .shing eM(editions or reu2ests for 3ide ranging discoveryq

Prezaction disclos2re

An a((lication for (rezaction disclos2re may )e made )efore (roceedings are commencedq 
The a((licant m2st sho3 thatU

Eq the res(ondent is likely to )e a defendant in f2t2re (roceedingsK

0q the doc2ments so2ght are likely to )e relevant to the (roceedingsK and

pq the res(ondent is likely in (ossessionw c2stody or (o3er of the doc2ments so2ghtq

Honz(arty disclos2re
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An a((lication for nonz(arty disclos2re can )e )ro2ght against a (erson 3ho is not a 
(arty to (roceedingsq It is im(ortant to note that as 3ell as serving the a((lication on the 
nonz(arty res(ondentw it m2st also )e served on every (arty to the (roceedingsq

In )oth a((lications for disclos2re 2nder R2le 4Aw the a((licant has to (rovide sec2rity for 
the costs of the (erson against 3hom the a((lication is madeq

The ne3 R2le 4A mechanism is a signi.cant and 3elcome enhancement to the already 
3ide ranging (o3ers of the :rand Co2rtq The anno2ncement of the ne3 r2le )y the 
8ono2ra)le Chief ;2stice noted that the ne3 mechanisms –allo3 (otential (laintiffs to 
o)tain doc2mentary evidence that might other3ise )e denied to them to 2ndertake a more 
f2lly informed assessment of the merits of their (ro(osed claim )efore em)arking 2(on 
legal (roceedings$q[33]

Setters rogatory

•nder the "vidence bProceedings in xther ;2risdictions' bCayman Islands' xrder EJ4Y 
bthe "vidence xrder'w a (arty may seek to o)tain evidence for 2se in overseas litigationw 
incl2dingw )2t not limited tow orders forU

Eq the eMamination of 3itnesses borally or in 3riting'K

0q the (rod2ction of doc2mentsK and

pq the ins(ectionw (hotoco(yingw (reservationw c2stody or detention of any (ro(ertyq

The Cayman Co2rt has j2risdiction to make orders 3ith res(ect to criminal and civil 
(roceedingsq In a recent r2ling from the :rand Co2rt in Shen v Inspire Inc (No. 2) “060-” 
CI:C b7’W --'w Asif ; held that as a matter of j2dicial and international comityw the :rand 
Co2rt 3ill ordinarily give effect to a letter of reu2est from a foreign co2rt ? and afford the 
foreign co2rt the f2llest hel( (ossi)leq

Fraud in specikc contexts

Banking and money la2ndering

The Cayman Islands has esta)lished and maintains a reg2latory frame3ork consistent 
3ith international standardsq ’ome of the relevant legislation incl2desU

Eq the Proceeds of Crime Act b060- Revision' bPxCA'K and

0q the Antiz1oney Sa2ndering Reg2lations b060- Revision'q

Lhere a )2siness is registered and reg2lated )y CI1Aw CI1A has the a2thority and (o3ers 
to eMamine the affairs of the com(anyVs )2sinessw and )y eMtensionw may identify assets 
for recoveryq
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The 7inancial Re(orting A2thority b7RA' also has res(onsi)ility for identifying s(eci.c 
assets and tracking (artic2lar activities or transactionsw 2nder the PxCAq The 7RAVs 
f2nctions are (erformed thro2gh the director of the 7RAq

7inancial services (roviders and their em(loyees can face criminal lia)ility 2nder the PxCA 
for money la2ndering and related offencesq

The Wirector of P2)lic Prosec2tions bWPP' is (ermitted 2nder section 44 of PxCA to recover 
(ro(erty that isw or re(resentsw (ro(erty o)tained thro2gh 2nla3f2l cond2ctq •nder this 
sectionw the WPP may also forfeit cash or (ro(erty that has )een o)tained or is intended 
to )e 2sed in 2nla3f2l cond2ctq Recoveries 2nder this section are commenced )y the WPP 
initiating civil (roceedings )efore the Cayman Co2rt and are not de(endent on 3hether 
any (roceedings have )een )ro2ght for an offence in connection 3ith that (ro(ertyq

Insolvency

The Com(anies Act sets o2t a n2m)er of fra2dzrelated (rovisions that aim to recover 
assets for an estate band its stakeholders' and to (enalise individ2als for fra2dzrelated 
offencesq

7ra2d in antici(ation of 3indingz2(

Lhere a com(any is ordered to )e 3o2nd 2( or (asses a resol2tion for vol2ntary 
3indingz2(w any (erson 3ho 3as an o5cerw (rofessional service (roviderw controller of the 
com(anyw vol2ntary liu2idator or restr2ct2ring o5cer can )e held lia)le on conviction to a 
.ne or .ve yearsV im(risonment if theyw 3ith the intent to defra2d the com(anyVs creditors 
or contri)2toriesw[34] 3ithin the E0 months immediately (receding the 3indingz2(U

Eq concealed com(any (ro(erty b3ith a val2e of more than •’@E6w666' or any de)t d2e 
to or from the com(anyK

0q removed any (art of the com(anyVs (ro(erty to the val2e of •’@E6w666 or moreK

pq concealedw destroyedw m2tilated or falsi.ed doc2ments affecting or relating to the 
com(anyVs (ro(erty or affairsK

/q made any false entry in any doc2ments affecting or relating to the com(anyVs 
(ro(erty or affairsK

-q (arted 3ithw altered or made any omission in any doc2ment affecting or relating to 
the com(anyVs (ro(erty or affairsK or

,q (a3nedw (ledged or dis(osed of any com(any (ro(erty o)tained on credit and has 
not )een (aid forq

Transactions in fra2d of creditors

Any o5cerw restr2ct2ring o5cerw controller or (rofessional services (rovider 3ho made or 
ca2sed to )e made a transaction bas de.ned' of the com(anyVs (ro(erty or concealed 
or removed any (art of the com(anyVs (ro(erty 3ith the intent to defra2d the com(anyVs 
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creditors or contri)2tories can )e held lia)le on conviction to a .ne and .ve yearsV 
im(risonmentq[35]

7ra2d2lent trading

’ection E/4 of the Com(anies Act (rovides a (o3erf2l remedyw 3hich is generally 2ntested 
)efore the Cayman Co2rtq This (rovision states that if d2ring the 3indingz2( of a com(anyw 
it a((ears that any )2siness of the com(any 3as carried on 3ith the intent to defra2d 
creditors of the com(anyw or creditors of any other (ersonw or for any fra2d2lent (2r(osew 
the liu2idator may a((ly to the Cayman Co2rt for a declaration that any (ersons 3ho 3ere 
kno3ingly (arties to the carrying on of the )2siness in a fra2d2lent manner are lia)le to 
contri)2te to the com(anyVs assets as the Cayman Co2rt thinks (ro(erq

9oida)le (reference and fra2d2lent dis(ositions

’ection E/- of the Com(anies Act (ermits a liu2idator to a((ly to the Cayman Co2rt for 
an order to set aside any conveyance or transfer of (ro(erty )y a com(any that occ2rred 
in a siMzmonth (eriod immediately (receding the com(anyVs 3indingz2(w in favo2r of any 
creditor at a time 3hen the com(any is insolvent 3ith a vie3 to give that creditor a 
(referenceq

’ection E/, of the Com(anies Act (ermits an o5cial liu2idator to a((ly to the Cayman 
Co2rt to set aside any dis(osition of (ro(erty 3here the dis(osition of (ro(erty 3as made 
at an 2nderval2e 3ith the intent to defra2d the com(anyVs creditorsq There is a siMzyear 
limitation from the date of the transactionq

xther considerations

Re Real Estate and Finance Fund[36] dealt 3ith an a((lication to restore an eMem(ted 
com(any dissolved follo3ing a vol2ntary liu2idation on the )asis that the dissol2tion 
sho2ld )e set aside )eca2se the 3indingz2( 3as vitiated )y fra2dq ’ection E-J of the 
Com(anies Act allo3s for the restoration of a str2ck off com(anyq 8o3everw there is no 
(rovision that s(eci.cally (rovides for restoration of a com(any that has )een dissolvedq 
The common la3 and the Cayman Co2rtVs inherent j2risdiction 3ere s2ccessf2lly relied 
2(on in this caseq After a fra2d 3as fo2nd to have occ2rred btransactions made to acco2nts 
for (ersonal gain'w the Cayman Co2rt fo2nd that this as(ect com(letely 2ndermined 
the stat2tory (roced2re for vol2ntary liu2idations and granted the restorationq This is a 
val2a)le develo(ment of the la3 in the Cayman Islands for creditors or liu2idatorsw in 
circ2mstances 3here there has )een a fra2d and the com(any 3as 2tilised to facilitate 
that fra2d and 3as then dissolvedq This develo(ment 3ill hel( recover assets that have 
)een dissi(ated or concealedq

Ar)itration

The relevant legislation for ar)itration (roceedings and the enforcement of domestic and 
foreign ar)itral a3ards in the Cayman Islands are as follo3sU

Eq the Ar)itration Act b06E0 Revision' bthe Ar)itration Act'K and
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0q the 7oreign Ar)itral A3ards "nforcement Act bEJJ4 Revision' b7AA"A'q

The Ar)itration Act is )ased on the •HCITRAS 1odel Sa3 on International Commercial 
Ar)itration and the "nglish Ar)itration Act EJJ,w and governs ar)itration 3ithin the Cayman 
Islands and for recognising He3 Sork Convention[37] and nonzconvention a3ardsq The 
7AA"A[38] is designed to deal 3ith He3 Sork Convention a3ardsq[39]

In the Cayman Islandsw there is no legal reason 3hy contentio2s matters relating to fra2d 
cannot )e referred to ar)itrationq The Ar)itration Act (rovides a discretion for the Cayman 
Co2rt to carve o2t the fra2d elementw so that it may )e dealt 3ith se(arately )y the 
co2rt rather than 3ithin an ar)itrationq[40] The Cayman Co2rt can revoke the a2thority 
of the ar)itrator and order that the agreement 3ill cease to have effectw so far as may 
)e necessary to ena)le that u2estion of fra2d to )e determined )y the Cayman Co2rtq 
7ollo3ing an ar)itral a3ardw the Cayman Co2rt can also set aside an a3ard if it is fo2nd 
that the a3ard made 3as ind2ced or affected )y fra2dw corr2(tion or miscond2ct of an 
ar)itrator[41] and there is clear evidence of an arg2a)le case for setting asideq[42] ’ection 
4bp' of the 7AA"A (rovides that the enforcement of a He3 Sork Convention a3ard may )e 
ref2sed if it 3o2ld )e contrary to Cayman IslandsV (2)lic (olicy to enforce the a3ardq

7ra2dDs effect on evidentiary r2les and legal (rivilege

In civil casesw the standard of (roof is on a )alance of (ro)a)ilitiesq This standard does not 
change 3hen alleging fra2d in civil casesq Allegations of fra2d m2st )e s(eci.cally (leaded 
and )e s2((orted )y cogent evidenceq[43] It is often hard to (rove the s2)jective state of 
mind of the 3rongdoer in fra2d casesw and the Cayman Co2rt is 2s2ally invited to dra3 
inferences from the evidenceq 72rthermorew 3hen going thro2gh the discovery (rocess in 
fra2d casesw it is im(erative that disclos2re lists and evidence are (ro(erly analysedq

Crime[fra2d eMce(tion

As to )oth legal advice (rivilege and litigation (rivilegew the (osition is similar to that in the 
•nited Ningdomw 3hich is that comm2nicationsw instr2ctions and information eMchanged 
for the (2r(oses of giving and receiving legal advice are (rotected )y legal (rofessional 
(rivilegeq That saidw 3here comm2nications and doc2ments eMist as a res2lt of fra2d 
then those doc2ments and comm2nications are likely to )e s2)ject to the crime[fra2d 
eMce(tionw 3here they are no longer afforded the (rotections of (rivilegeq

7ra2d as a defence to enforcement of j2dgments granted a)road

It is (ossi)le to rely on fra2d as a common la3 defence to the enforcement of j2dgments 
granted a)road )2t it is a di5c2lt defence to s2cceed onw as the defendant m2st sho3 that 
there 3as a fra2d 2(on the co2rtq[44]

Altho2gh not concerned 3ith the enforcement of a foreign j2dgmentw it is also 3orth noting 
that the "nglish ’2(reme Co2rt in Takhar v GraceDeld Levelopments ytd recently con.rmed 
bs2)ject to certain u2ali.cations' that 3here it can )e sho3n that a j2dgment has )een 
o)tained )y fra2dw and 3here no allegation of fra2d had )een raised at the trial that led to 
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that j2dgmentw a reu2irement of reasona)le diligence sho2ld not )e im(osed on the (arty 
seeking to set aside the j2dgmentq[45]

The relevant (rinci(les in "nglish la3 that govern a((lications to set aside j2dgments for 
fra2d 3ere s2mmarised in Rogal Bank of Scotland plc v Hi&hland Financial Partners lp as 
follo3sU

Eq there has to )e a Gconscio2s and deli)erate dishonestyG in relation to the relevant 
evidence givenw or action takenw statement made or matter concealed that is relevant 
to the j2dgment so2ght to )e im(2gnedK

0q the relevant evidencew actionw statement or concealment b(erformed 3ith conscio2s 
and deli)erate dishonesty' m2st )e GmaterialGK and

pq the u2estion of materiality of the fresh evidence is to )e assessed )y reference to 
its im(act on the evidence s2((orting the original decisionw not )y reference to its 
im(act on 3hat decision might )e made if the claim 3ere to )e retried on honest 
evidenceq[46]

’e(aratelyw and as noted a)ovew it is also (ossi)le for an ar)itral a3ard to )e set aside in 
the Cayman Islands 3here the res(ondent can satisfy the co2rt that the making of the 
ar)itral a3ard 3as ind2ced or affected )y fra2dw corr2(tion or miscond2ct on the (art of 
the ar)itratorq[47]

International aspects

ConFict of la3 and choice of la3 in fra2d claims

The Cayman Co2rt has j2risdiction Gto entertain a claim in personam only if a defendant 
is served 3ith (rocess in the circ2mstances a2thorised )y and in the manner (rescri)ed 
)y stat2te or stat2tory orderGq[48] xrder EEw R2le E of the :rand Co2rt R2les (ermits service 
o2t of the Cayman Islands 3ith leave of the co2rt (rovided that the circ2mstances of the 
claim fall 3ithin the en2merated gate3aysq In Conwag O Jthers v Air Arabia PjSC “060-” 
CI:C b7’W' /Ew Asif ; of the :rand Co2rt held that section E/4 bfra2d2lent trading' of the 
Com(anies Act has eMtraterritorial effectw and that claims 2nder section E/4 can )e )ro2ght 
against (ersons o2tside of the Cayman Islands ? and s2ch claims can )e served o2t of 
the j2risdiction 3itho2t leave of the Co2rtq

The Cayman Co2rt 3ill have regard to the doctrine of forum non conveniens 3here a dis(2te 
arises as to the for2mq Lhere a (arty 3ishes to assert that the Cayman Islands is )est 
(laced to )ring a claimw the Cayman Co2rt m2st )e (ers2aded that it is )est (laced to deal 
3ith the allegations of a fra2d on a j2st and convenient )asisq 7or eMam(lew relevant factors 
may incl2de the situs of shares in a com(any or 3here the com(any mainly o(erates bif 
a((lica)le'q

As for assisting overseas governmentsw altho2gh the Cayman Co2rt )roadly has no 
j2risdiction to recognise or enforce foreign sovereign acts in the Cayman Islandsw the 
u2estion of 3hat constit2tes a foreign sovereign act 3ill de(end on the s2)stance of the 
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right so2ght to )e enforced and the central interest of the foreign government in seeking 
to )ring an actionq 7or eMam(lew the Cayman Co2rt may enforce an action )y a foreign 
government 3here the foreign government asserts (ro(rietary rights on )ehalf of (rivate 
(arties as (art of a regime to com(ensate victims of fra2dq[49]

Collection of evidence in s2((ort of (roceedings a)road

A((licants may seek to o)tain information and evidence in s2((ort of (roceedings a)road 
2nder the Cayman Co2rtVs Norwich Pharmacal and Bankers Trust j2risdictionw as 3ell as 
2nder the "vidence xrderq In Essar Global Fund O Essar Capital Fund v ArcelorMittalw the 
Cayman Islands Co2rt of A((eal held that there 3as no overla( )et3een the Norwich 
Pharmacal j2risdiction and the "vidence xrder regime if the Norwich Pharmacal j2risdiction 
is con.ned to its (ro(er sco(e bthe eu2ita)le remedy of discovery'q[50]

The Cayman Co2rt may grant certain orders 2nder section 0/0 of the Com(anies Act to a 
tr2steew liu2idator or other o5cial a((ointed in res(ect of a de)tor in foreign )ankr2(tcy 
(roceedingsq These orders incl2de reu2iring a (erson in (ossession of information relating 
to the relevant )2siness or affairs of a de)tor to )e eMamined )yw and (rod2ce doc2ments 
tow that foreign re(resentativeq

’eiO2re of assets or (roceeds of fra2d in s2((ort of the victim of fra2d

There are a range of tools availa)le to a((licants to seiOe assets or the (roceeds of a fra2d 
in s2((ort of victims of fra2dq These incl2deU

Eq freeOing bMareva' inj2nctions and (ro(rietary inj2nctionsK

0q Anton Piller ordersK

pq the a((ointment of (rovisional liu2idatorsK and

/q the a((ointment of receiversq

The seiO2re of digital assets is less straight for3ardw as digital assets may )e stored in cold 
3allets bin 3hich casew (hysical seiO2re of the cold storage device thro2gh an Anton Piller 
order may )e (ossi)le'w or in hot 3allets that sit on the )lockchainq

In each casew seiO2re of misa((ro(riated digital assets 3ill de(end on o)taining the (rivate 
keys to the target 3alletsw 3hich may not )e straightfor3ardq 7or eMam(lew (rivate keys 
b3hich are a series of letters and n2m)ers' can )e concealed in ;P": imagesw in hard and 
clo2d storage drives or )y (hysically hiding them b3here the keys have )een 3ritten do3n'q 
This 2niu2e feat2re to )lockchainzrelated fra2ds and thefts can make recovery efforts far 
more challenging than in traditional fra2d casesq

The "nglish co2rts have made great strides in their a((roach to digital asset recoveryq 
1ost recently b3hile noting the eMistence of conFicting j2dgments in "nglandw the "nglish 
8igh Co2rt in MooiZ v Persons Unknown and others “060/” "L8C YE/ bComm' bE/ 7e)r2ary 
060/' granted a victim of a cry(toc2rrency scam nonz(ro(rietary relief against t3o 
classes of (ersons 2nkno3n )y 3ay of s2mmary j2dgmentw altho2gh it ackno3ledged the 
challenges that 3o2ld arise 3ith enforcing the orderq
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An order 3as also made for the delivery 2( of Gfollo3a)leG cry(toc2rrencies in (art against 
entities related to a cry(toc2rrency eMchange b3hich hosts hot 3allets as a thirdz(arty 
c2stodian' in 3hich the claimantDs follo3a)le cry(toc2rrencies had )een tracedq The order 
for delivery 2( 3as made on the )asis that the victim had a s2(erior (ro(rietary interest 
against those entitiesq

8el(f2llyw the "nglish 8igh Co2rt also considered in MooiZ that j2risdiction for granting 
(ro(rietary and nonz(ro(rietary relief can )e esta)lished 3here)y service of legal (rocess 
is effected )y a nonzf2ngi)le token airdro( on a target 3allet addressq

Lhile no eu2ivalent iss2es have )een )ro2ght )efore the Cayman Co2rt and no domestic 
j2dgments have )een rendered that deal 3ith the (ro(rietary stat2s of digital assetsw it is 
likely that the Cayman Co2rt 3o2ld also consider ado(ting a FeMi)le a((roach to digital 
asset seiO2re and recoveryq

"nforcement of j2dgments granted a)road in relation to fra2d claims

A foreign j2dgment 3ill generally )e treated as inca(a)le of recognition in the Cayman 
Islands 3hereU

Eq the foreign j2dgment 3as o)tained )y fra2dK

0q the foreign co2rt 3as not com(etentK

pq the foreign j2dgment arose in circ2mstances contrary to nat2ral j2sticeK or

/q the foreign j2dgment is contrary to Cayman (2)lic (olicyq[51]

The Cayman Co2rt also has no j2risdiction to recognise in personam j2dgments of a foreign 
co2rt if it 3o2ld )e contrary to (2)lic (olicy to do so bfor eMam(lew 3here this 3o2ld involve 
recognition of a foreign sovereign act bdisc2ssed a)ove''q[52]

Special considerations

The Cayman Islands contin2es to eM(erience major gro3th in the digital asset s(acew 3ith 
the 3ides(read ado(tion of tokenised f2nds and We7i (rojectsw and a signi.cant increase in 
We7i and Le)p service (rovidersq xne segment of the digital asset ind2stry in the Cayman 
Islands that has eM(erienced contin2ed gro3th is the incor(oration and 2se of fo2ndation 
com(aniesw 3hich are )eing ado(ted )y WAxs as the (referred legal 3ra((er bas o((osed 
to SSCsw decentralised 2nincor(orated nonz(ro.t associationsw etcq' for a host of (2r(osesw 
3hich incl2des interacting 3ith and (artici(ating in offzchain activitiesq ’2ch activities 
incl2de o(ening )ank acco2ntsw entering into legal agreements and for the (2r(oses of 
)eing legally recognised as an investor or o3ner of realz3orld enter(rises and assetsq The 
other major advantage a WAx gains in ado(ting a legal 3ra((er is the increased legal 
certainty 3ith res(ect to the lia)ility of its mem)ersq In cases 3here a WAx b3itho2t a legal 
3ra((er' may )e s2edw there is an increased risk that a co2rt may consider the WAx to 
)e a general (artnershi( bor an 2nincor(orated association'w and therefore its mem)ers 
bgeneral (artners' may )e jointly and severally lia)le for the WAxVs actionsq[53] In t3o s2ch 
•’ casesw the (laintiffs took different a((roaches as to the lia)ility of the general (artnersU
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Eq in Samuels v yido LAJw the (laintiff arg2ed that only those entities or (ersons 3ith 
the ca(acity for meaningf2l (artici(ation in management of the WAx ba higher 
(ercentage token holding or direct involvement in the management or (romotion 
of the WAx' sho2ld )e considered as (artnersK and

0q inSarcuni v bKx LAJw the (laintiff arg2ed that all token holders sho2ld )e considered 
(artners 3ith 2nlimited lia)ilityq

Lhat is a WAxT

WAxs are virt2al associations that sit on a sec2rew o(enzso2rce )lockchain ledgerw 
making them com(letely decentralised bin (rinci(lew )2t often not in (ractice'w o(en and 
trans(arentq They are governed )y codes that r2n on a )lockchain that 3ill often reu2ire 
a set of (rezdetermined conditions to )e satis.ed )efore a WAx may take any ste(sq 7or 
eMam(lew and de(ending on the (arameters of its (rotocolw a WAx may )e de(endent on a 
(ro(osal b3hich is similar to a shareholder resol2tion' )eing (2t for3ard and a((roved )y 
its token holdersw )efore it can actq ’2ccessf2l (ro(osals may also )e s2)ject to a u2or2m 
)eing achieved and a reu2isite (ro(ortion of votes in favo2r of )eing o)tainedq

Tokens that carry voting rights may also )e referred to as governance tokensq By selling or 
iss2ing s2ch tokens to its mem)ersw WAxs democratise eMec2tive f2nctions )y o(erating 
a gro2ndz2( mem)er votingz)ased systemq

As a res2ltw band s2)ject to certain other factors )eing (resentw 3hich are considered 
)elo3'w there may )e instances 3here it is im(ossi)le to enforce a co2rt order against a 
WAx if the token holders or other key (artici(ants are o((osed to com(lying 3ith itw or if 
the WAx is a)andonedq

Tokens are ty(ically (2rchased on a((s or on cry(toc2rrency eMchanges 2sing sta)lecoinsq 
8o3everw tokens can also )e transferred to any nominated 3allet address at the (oint of 
iss2ance for no or minimal considerationq

The o)jectives and (arameters of each WAx can vary from f2ndraising for social and 
charita)le ca2ses bin 3hich mem)ers may 3aive the (ros(ect of redeeming their tokens for 
cry(toc2rrencies'w to )ehaving closer to a decentralised vent2re ca(ital f2nd for startz2(s 
b3here)y tokens (rod2cing .nancial ret2rns are offered to the (2)lic and can )e traded 
for val2e' or (rotocol WAxs that manage and govern decentralised .nance (latforms biew 
1akerWao' or decentralised eMchanges biew •nis3a('q

A WAxVs assets b3hich can also com(rise the cry(toc2rrencies that token holders 2se to 
(2rchase their tokens' are stored at the WAxVs treas2ry 3allet address b3hich is akin to 
a (2)licly visi)le virt2al )ank acco2ntw and is other3ise referred to as a WAxDs treas2ry 
assets'q The WAxDs treas2ry 3allet is normally b)2t not al3ays' administered )y m2lti(le 
signatoriesq

7o2ndation com(aniesU legal 3ra((ers for WAxs

7o2ndation com(anies are (rimarily governed )y the Com(anies Act and the 7o2ndation 
Com(anies Act b060- Revision' b7CA' b)2t are also s2)ject to certain (rovisions of the 
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Tr2sts Act b060E Revision''q We(ending on the circ2mstances of each casew the fo2ndation 
com(any may also reu2ire registration 3ith CI1A as a virt2al asset service (rovider b9A’P' 
b(2rs2ant to the 9A’P Act'q

The  7CA has  a  n2m)er  of  u2asiztr2st  feat2res  that  s2((ort  the  ethos  of  a  WAxw 
3hich cham(ions anonymityw trans(arencyw democratic governance and decentralisation 
b)eca2se a fo2ndation com(any can )e Go3nerlessG' and seeks the eMcl2sion of lia)ility 
for its mem)ersq

The 7CA can achieve the WAxs o)jectives in the follo3ing 3aysU

Eq A fo2ndation com(any is incor(orated 3ith shares held )y mem)ers bj2st like a 
traditional com(any'q In the case of a WAxw the initial mem)ers can )e anyonew 
incl2ding the fo2nders of the WAxw colla)oratorsw soft3are engineersw nominees and 
(roMiesq

0q These shares can then )e cancelled and the str2ct2re )ecomes mem)erless band 
therefore o3nerless'w 3hich is (ermitted 2nder the 7CAw s2)ject to a s2(ervisor 
)eing a((ointed in the mem)erVs (laceq

pq A secretary is also a((ointedw 3ho is licensed or (ermitted to (rovide com(any 
management services )y the Com(anies 1anagement Act b060/ Revision'q In 
effectw the secretary offers the fo2ndation com(any a registered o5ce in the 
Cayman Islands and can reasona)ly reu2est directorsw the fo2ndation com(any 
and interested (ersons bde.ned )elo3' to s2((ly information to the secretary 
concerning the fo2ndation com(anyw for the (2r(oses of com(lying 3ith antizmoney 
la2nderingw (roceeds of crime and co2nterzterrorism legislationq

/q The fo2ndation com(any may or may not have )ene.ciariesw 3ho have no stat2tory 
rights against the fo2ndation com(any itself or its directorsq

-q The fo2ndation com(any is ans3era)le to Ginterested (ersonsG b3hich does 
not incl2de )ene.ciaries'q Interested (ersons may )e mem)ers or s2(ervisorsw 
someone 3ho has a right  to  )e a mem)er or  s2(ervisor  of  the fo2ndation 
com(anyw or someone declared 2nder the fo2ndation com(anyVs constit2tion to 
)e an interested (ersonq •nder the 7CAw interested (ersons (lay a key role in thatw 
2nless other3ise eM(ressly (rovided )y the fo2ndation com(anyVs constit2tionw they 
may )ring an action in the name of the fo2ndation com(any bor on )ehalf of the 
fo2ndation com(any' for enforcement of d2ties or lia)ilities of directors in the 
same manner as a mem)er of an ordinary com(any 3o2ldq Interested (ersons can 
also iss2e 3ritten reu2ests to directors for information concerning the affairs and 
)2siness of the fo2ndation com(anyw its acco2nts and an eM(lanation concerning 
the discharge of the directorVs d2tiesq

,q In (racticew it is 2nderstood that directors of the fo2ndation com(any 3ill )e 
(rimarily res(onsi)le for the dayztozday r2nning of the WAx and can )e b)2t is not 
al3ays' one of the signatories to the WAxs m2ltizsignat2re treas2ry 3alletq •nder 
the 7CAw directors do not need to )e domiciled in the Cayman Islands or licensed 
3ith CI1Aq

4q Token iss2ancew tho2gh a reg2lated activity in the Cayman Islandsw can also )e 
carried o2t )y an iss2er domiciled o2tside of the Cayman Islands boften in an 
2nreg2lated j2risdiction'q In either casew the tokens bonce iss2ed' are GdonatedG to 
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the Cayman fo2ndation com(any and can )e sent to any other nominated 3allet 
address as the case may )eq

Challenges 3ith asset recovery and investigations

Altho2gh there are clear advantages to WAxs in ado(ting Cayman Islands fo2ndation 
com(anies as their legal 3ra((erw there are risks associated 3ith this str2ct2req The 
legislation c2rrently (ermits directors to )e interested (ersonsw 3hich means that there 
is no stat2tory reu2irement that the (erson 3ho has standing 2nder the 7CA to eMert 
oversight  as to ho3 the fo2ndation com(any is  )eing managedw  )e se(arate and 
inde(endent from those 3ho manage the fo2ndation com(anyq

This may have 2nintended conseu2ences from a reg2latory (ers(ectivew 3hich incl2des 
an increased risk that a fo2ndation com(any may fail to register as a 9A’P 3ith CI1A bin 
circ2mstances 3here the 9A’P Act a((lies'q This lack of checks and )alances can also 
increase the risks of mismanagementw 3hich is an im(ortant consideration given that there 
is legal 2ncertainty as to the rights and entitlements of WAx token holdersq 7or eMam(lew if a 
co2rt 3erew on the facts of the casew to .nd that WAx token holders are )ene.ciaries 2nder 
the 7CAw then they may have no rights against the fo2ndation com(any or its managementq 
It remains to )e seen 3hether a case co2ld )e made that WAx token holders sho2ld in fact 
)e regarded as having a right to )e a mem)er of the fo2ndation com(any band th2s an 
interested (erson'q

Another im(ortant and general consideration for WAxs from a fra2d and asset recovery 
(ers(ective b3hich is not s(eci.c to the Cayman Islands and its legal 3ra((er' is that 
a WAxs mem)ershi( may not al3ays )e 3eightedw so that it is in fact o3nerless 3ith 
no centralised controlq In realityw governance tokens can )e iss2ed directly to any 3allet 
addresses bthe o3nershi( of 3hich can )e s(lit across m2lti(le addresses'q This creates 
an o((ort2nity for WAxs to )e indirectly controlled at the o2tsetw 3ith the o2tcome of 
(ro(osals )eing s2)ject to the risk of mani(2lationq

Altho2gh it is im(ortant to ackno3ledge the (ace at 3hich tools are )eing develo(ed and 
de(loyed on the )lockchain to (revent s2ch circ2mstances from arisingw these are risks 
that asset recovery (ractitioners o2ght to )e alive to 3hen considering WAxsw (artic2larly 
3hen dealing 3ith cases that involve allegations of fra2d or money la2nderingw or )othq

Segal 2ncertainties

There are many legal 2ncertainties concerning WAxsw 3hich (ractitioners 3orld3ide are 
facingq 7rom a Cayman (ers(ectivew this incl2des 3hether a Cayman co2rt has j2risdiction 
to 3ind 2( a WAx b3itho2t a legal 3ra((er' and 3hether the co2rt 3ill classify WAx token 
holders balso referred to as WAx mem)ers' asU

Eq G)ene.ciariesG 2nder the 7CAw 3hich may de(rive them from )ringing any claim 
against the fo2ndation com(any or its directorsw or )oth bincl2ding a )reach of 
.d2ciary claimw 3hich is generally acce(ted as the easier claim to )ring rather than 
a claim in fra2d'K

0q
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interested (ersons bif a co2rt .nds that a WAxVs token holder has a right to )e a 
mem)er of the fo2ndation com(any'K or

pq creditors b3hether contingent or other3ise' for the (2r(oses of any availa)le 
insolvency (rocessq

The legal treatment of a WAxVs treas2ry assets 3ill also need clarifying bnoting that the 
Cayman Islands c2rrently has no case la3 con.rming the (ro(rietary stat2s of digital 
assets'q 7or eMam(lew 3ill the Cayman Co2rt .nd that a WAxVs treas2ry and its digital 
assets constit2te the fo2ndation com(anyVs (ro(erty or 3ill it )e legally or(haned 3here 
the Cayman Co2rt holds that it )elongs to the WAxT This is a critical u2estion for the 
(2r(oses of 2nderstanding 3hat assets bif any' a co2rtza((ointed liu2idatorw receiver and 
restr2ct2ring o5cer can safeg2ardq

It also remains to )e seen ho3 a co2rt order co2ld )e enforced against a WAx that does not 
(ass a (ro(osal sanctioning and 3hether it 3ill )e thro2gh the transfer of a WAxDs treas2ry 
assets to a c2stodian 3allet )y a co2rt a((ointed o5cer or com(liance 3ith a co2rt orderw 
or )othq

It also remains to )e seen ho3 the WAxDs treas2ry assets may )e safeg2arded 3here 
the signatories of the WAxDs treas2ry 3allet are 2ncoo(erative and their real identities are 
2nkno3nq At (resentw there is no legal reu2irement that signatories to a WAxVs treas2ry 
3allet )e recorded on a register that is veri.ed 3ith highzu2ality kno3zyo2rzc2stomer 
informationq

In circ2mstances 3here enforcement of a co2rt order seems im(ossi)lew and 3here a 
WAxVs (rotocol is not ca(a)le of modi.cation or amendmentw a((licants may have to seek 
the co2rtVs sanction to commission an ethical hack of the WAx bthe s2ccess of 3hich is 
not g2aranteed' 3here a WAx is either totally disa)led or nonzcom(liant 3ith a co2rt orderq

OutlooB and conclusions

The asset recovery s(ace is constantly evolving and several to(ics not canvassed in this 
cha(ter may )e instr2mental in f2t2re asset recovery and investigative effortsq

7or eMam(lew 3ith the eM(onential advancement of arti.cial intelligence bAI'q AI 3ill likely 
)e de(loyed to facilitate.nancial crimes b)oth in the real and virt2al 3orlds thro2gh the 
2se of G)otsG and Gdee(fakesG'w )2t also to (revent and detect .nancial crimes incl2ding 
the a2tomation of tracing and freeOing of assets and )eyondq

Wemands for asset recovery services may also increase 3ith the gro3ing (revalence of 
ransom3are and cy)erattacksw cry(to investment scamsw (ig )2tchering scams bother3ise 
kno3n as romance scams'w address (oisoning scamsw thefts (er(etrated )y dee(fakesw 
hacks and liu2idations of virt2al str2ct2res s2ch as WAxsq

The eMtraction of 3ealth from investment scams in (artic2lar is glo)alw systematic 
and high in val2ew and can dis(ro(ortionately affect less so(histicated or v2lnera)le 
investorsw or )othq Civil recovery 2nder these circ2mstances can )e immensely challenging 
in  j2risdictions  3here  the  costs  to  commence  and  litigate  (roceedings  can  )e 
dis(ro(ortionately high and 3here the val2e of individ2al claims can )e com(ara)ly lo3 
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bdes(ite losses in some circ2mstances re(resenting a (ersonVs entire life savings'q This 
is es(ecially a((lica)le if there is no collective (rocess for mass redressw and 3here the 
availa)ility of f2nding to (2rs2e these ty(es of claims is hard to o)tain bas the (ros(ects 
of recovery can )e deemed too remotew com(leM and eM(ensive to realise'q 7or all of 
these reasonsw the a)ility to (2rs2e via)le claims in this area can )e severely constrained 
andw 3itho2t f2rther reform in those j2risdictionsw these )arriers 3ill likely remain to the 
detriment of v2lnera)le investors and other victims of .nancial crimes 3ho seek j2stice in 
the civil arenaq

Altho2gh the advancement of technology may (ose signi.cant challenges in the f2t2re 
in the fra2d and asset recovery realmw the Cayman Co2rt remains FeMi)le and resol2te 
in assisting victims of fra2d and other .nancial crimes and 3ill contin2e to adj2st to the 
changing timesq
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